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IN RE PEPPERELL ASSOCIATES
CWA Appea Nos. 99-1 & 99-2

FINAL DECISION

Decided May 10, 2000

Syllabus

This proceeding stems from an oil spill that occurred on October 17, 1996, at a
facility (the “Facility”) owned by Pepperell Associates (“Pepperell” or “the company”) in the
City of Lewiston, Maine. The spill, which took place in the Facility’s boiler room, caused
severa hundred gallons of ail to be discharged into Gully Brook and the Androscoggin
River, both navigable waters of the United States. At the time of the spill, Pepperell did not
have in place a Spill Prevention Control and Countermeasures Plan (“SPCC Plan”) to pre-
vent oil spills, as required by 40 C.F.R. part 112 (“SPCC regulations’). Ultimately, in July
1997, the company removed the underground oil storage tanks at its Facility that gave rise
to the spill; the tanks were replaced with a single above-ground oil storage tank in October
1997.

The United States Environmental Protection Agency Region | (the “Region”) filed
an administrative penalty action against Pepperell in connection with the above events. In
Count | of its three-count complaint, the Region alleged that Pepperell had violated
40 C.F.R. part 112 by failing to have an SPCC Plan in place for the period December 1985
to July 1997. Count Il alleged that the company violated the SPCC regulations by failing to
timely prepare an amended SPCC Plan upon installing its above-ground storage tank and
by failing to implement the amended Plan within 6 months of the tank’s installation. Count
111 alleged that Pepperell had violated section 311(b)(3) of the Clean Water Act (“CWA?),
33 U.S.C. §1321(j)(1), by discharging cil into a navigable water in harmful quantities as
defined by 40 C.F.R. §110.3.

Following an evidentiary hearing, the Presiding Officer found that Pepperell was
liable under Count |, but for a shorter period of time than alleged by the Region. The
Presiding Officer dismissed Count 11 and found Pepperell liable under Count I11. Applying
the statutory penalty factors at CWA section 311(b)(8), the Presiding Officer assessed a
total penalty of $24,876 for those violations for which she found Pepperell liable.

Both sides appealed. The Region challenges the Presiding Officer’s liability determi-
nations under Counts | and I1. It also challenges the penalty assessment, asserting that ap-
plication of the statutory penalty factors supports a higher penalty than that assessed by the
Presiding Officer. Pepperell contests the Presiding Officer’s liability determination under
Count | and further argues for a penalty less than that assessed by the Presiding Officer.
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Held:

(1)(8) During the full time period of violation alleged under Count I, the Facility
could reasonably have been expected to discharge oil in harmful quantitiesinto or upon the
navigable waters of the United States, and thus satisfied a necessary threshold for SPCC
jurisdiction. The particular path by which oil on the boiler room floor migrated to Gully
Brook, as stipulated to by both parties, was not reasonably foreseeable. Nevertheless, a
drain in the boiler room floor providing a direct pathway to a sewer conduit made the
prospect of a discharge from the Facility to a navigable water reasonably foreseeable at the
time that the oil spill, in fact, occurred. The fact that oil in the sewer conduit discharged
into Gully Brook via a combined sewer and stormwater overflow (“CSO”) does not pre-
clude a finding that a discharge of oil was reasonably foreseeable.

(b) The Presiding Officer erroneously intertwined the “reasonable expectation of dis-
charge” and “storage capacity” jurisdictional thresholds in finding that Pepperell’s discon-
nection of one of its underground tanks removed the facility from SPCC jurisdiction. A
straightforward reading of the SPCC regulations demonstrates that these jurisdictional cri-
teria must be evaluated independently. Applied in this manner, Pepperell continued to sat-
isfy the jurisdictional criteriafor SPCC regulation up until the time of removal of its under-
ground storage tanks. Accordingly, the Board reverses the Presiding Officer’s finding of
only partial liability under Count | and finds Pepperell liable for the entire period of viola-
tion aleged in the complaint.

(2) In dismissing Count 11, the Presiding Officer erred in determining that Pep-
perell’s installation of a 20,000 gallon above-ground storage tank in October 1997 was
subject to the relaxed timing requirements for facilities having to submit new SPCC Plans
rather than the accelerated timelines applicable to facilities having to submit amended
SPCC Plans. She hased this determination on her erroneous finding that the Facility had
experienced an eleven-month lapse in jurisdiction before installation of the above-ground
tank. There was no lapse in SPCC jurisdiction that would warrant treating Pepperell as a
facility subject to the requirements for new plans. Rather, the company initiated a facility
change precipitating the need to submit an amended SPCC Plan while still subject to SPCC
regulation. Its plan for accomplishing this change occurred over the course of several
months and included, as discrete but integral steps, the removal of its existing underground
storage tanks and their replacement with an above-ground oil storage tank. Because the
facility change occurred while Pepperell was still required to submit an SPCC Plan for its
Facility, and because the installation of the above-ground tank materially affected the Fa-
cility’s potential for discharge, the company was obligated to submit an amended SPCC
Plan under an expedited schedule, which it failed to do. The Presiding Officer’s dismissal
of Count Il is therefore reversed.

(3) In accordance with the statutory penalty factors, the Board assesses a total pen-
aty of $43,643 for the three counts of the complaint ($22,133 for Count I; $8,855 for
Count I1; and $12, 655 for Count I11). On Count I, the Board imposes a higher penalty than
that assessed by the Presiding Officer to correct the Presiding Officer erroneous determina-
tion of the length of the company’s violation. On Count 111, the Board reverses the Presid-
ing Officer's 25% reduction of the Region’s proposed penalty to reflect the company’s par-
tial reimbursements of the State of Maine's cleanup costs following the oil spill. Such a
reduction is not justified under the “other matters as justice may require’ statutory penalty
factor because the payments did not constitute a “good deed” that exceeded the require-
ments of the law; rather the payments were simply an obligation under Maine law. See In
re pang & Co., 6 E.A.D. 226 (EAB 1995).
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Before Environmental Appeals Judges Scott C. Fulton, Edward E.
Reich, and Kathie A. Stein.

Opinion of the Board by Judge Fulton:

. INTRODUCTION

Complainant, U.S. EPA Region | (the “Region”) and Respondent, Pepperell
Associates (“Pepperell”) both appeal from an Initial Decision by Administrative
Law Judge Barbara A. Gunning (“Presiding Officer”) arising from a September
29, 1998 administrative action by the Region alleging that Pepperell violated the
Spill Prevention Control and Countermeasure Plan (“SPCC Plan”) requirements of
40 C.F.R. part 112 and section 311 (j)(1) of the Clean Water Act ("CWA"),
33 U.S.C. §1321(j)(1), and the oil discharge prohibitions under either CWA sec-
tions 311(b)(3), 33 U.S.C. §1321(b)(3), or 307(d), 33 U.S.C. §1317(d). The
Region sought a civil administrative penalty of $47,930 for the alleged violations.

The proceeding stems from a discharge of oil that occurred on Pepperell’s
property on October 17, 1996, and the company’s subsequent efforts to achieve
compliance with the SPCC Plan requirements at 40 C.F.R. part 112.

In a February 26, 1999 Initial Decision, the Presiding Officer found that
Pepperell was liable on only the first of two counts aleging violations of the
SPCC regulations. Moreover, the Presiding Officer found that the company was
liable on the first count for a shorter period of time than that alleged by the Re-
gion. In athird count, the Presiding Officer found that Pepperell had violated sec-
tion 311(b)(3) of the CWA by discharging oil into a navigable water of the United
States in a quantity determined to be harmful under the provisions of
40 C.F.R. 8110.3. The Presiding Officer assessed a total penalty of $24,876 for
the CWA violations.

The two sides both appeal the Initial Decision. The Region contends that
Pepperell should be found liable on al counts as charged and should be assessed a
penalty of $43,643. Pepperell disputes the Presiding Officer’s finding of liability
on the SPCC regulations and requests a penalty of $4,261 for the discharge viola-
tion alone. In the aternative, the company requests a penalty of $15,788 for the
SPCC and discharge violations.
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1. FACTUAL AND PROCEDURAL BACKGROUND
A. Regulatory Background

In its complaint, the Region alleges that Pepperell violated sections
311(b)(3), 311(j)(1), and 307(d) of the CWA and implementing regulations.

The first two statutory provisions relevant to our decision! spring from the
Federal Water Pollution Control Act of 1972, which establishes as a national pol-
icy “that there should be no discharges of oil or hazardous substances into or upon
the navigable waters of the United States, adjoining shorelines, or into or upon
the waters of the contiguous zone * * *” CWA §311(b)(1),
33 U.S.C. §1321(b)(1). The first provision, CWA section 311(b)(3), broadly
proscribes the discharge of oil from facilities of any kind; the second, CWA sec-
tion 311(j)(1), requires certain types of facilities to develop measures to prevent
the occurrence of such spills.

Also of relevance is section 311(b)(3) of the CWA, which prohibits, inter
alia, “the discharge of oil or hazardous substances into or upon the navigable wa-
ters of the United States * * * in such quantities as may be harmful as deter-
mined by the President * * * except where permitted in quantities and at times
and locations or under such circumstances or conditions as the President may, by
regulation, determine not to be harmful.”

The pivotal phrase in the statutory provision above — “the discharge of oil
* * * jn such quantities as may be harmful” — is defined in part 110 of 40 C.F.R.
as including discharges of oil that:

(a) violate applicable water quality standards; or

(b) cause a film or sheen upon or discoloration of the surface of the
water or adjoining shorelines or cause a sludge or emulsion to be de-
posited beneath the surface of the water or upon adjoining shorelines.

40 C.F.R. §110.3.

CWA section 311(j)(1) directs the President, inter alia, to “establish[] proce-
dures, methods, and other requirements for equipment to prevent discharges of oil
and hazardous substances from vessels and from onshore facilities and offshore
facilities, and to contain such discharges* * * .” 33 U.S.C. §1321(j)(1). To this
end, the U.S. EPA (the “Agency”) in 1973 promulgated the oil spill prevention

1 The Region alleged a violation of CWA § 307(d) as part of an aternative Count 111. How-
ever, the Presiding Officer did not consider § 307(d) in her Initial Decision, and this provision is not
relevant to our decision today. See infra note 5.
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regulations 40 C.F.R. part 112. One of the primary directives in part 112 is that
facilities covered by CWA section 311(j)(1) must prepare SPCC Plans to prevent
discharges of oil if such facilities have “discharged or due to their location could
reasonably be expected to discharge oil in harmful quantities, as defined in 40
C.F.R. part 110, into or upon the navigable waters of the United States or adjoin-
ing shorelines* * * ” 40 C.F.R. §112.3(a).

These regulations invest the EPA with broad jurisdiction over facilities en-
gaging in the handling of oil products. The regulations, with certain exceptions,

apply to:

owners or operators of non-transportation-related onshore and off-
shore facilities engaged in drilling, producing, gathering, storing,
processing, refining, transferring, distributing or consuming oil and
oil products, and which, due to their location could reasonably be ex-
pected to discharge oil in harmful quantities, as defined in Part 110 of
this chapter, into or upon the navigable waters of the United states or
adjoining shorelines.

40 C.F.R. §112.1(b) (emphasis added).

While the Agency’s authority over facilities handling oil and oil productsis
wide-ranging, the words emphasized above serve as a restraint on the Agency’s
jurisdiction, for the regulations conversely exclude from part 112 those facilities
that “could not reasonably be expected to discharge oil into or upon the navigable
waters of the United States or adjoining shorelines.” 40 C.F.R. 8§ 112.1(d)(i)
(emphasis added). The SPCC regulations explain that this determination:

shall be based solely upon a consideration of the geographical, loca-
tional aspects of the facility (such as proximity to navigable waters or
adjoining shorelines, land contour, drainage, etc.) and shall exclude
consideration of manmade features such as dikes, equipment or other
structures which may serve to restrain, hinder, contain, or otherwise
prevent a discharge of oil from reaching navigable waters of the
United States or adjoining shorelines * * *.

40 CF.R. §112.1(d)(1).2

2 Agency jurisdiction under part 112 does not apply to the “[€]quipment or operations of ves-
sels or transportation-related onshore and offshore facilities which are subject to authority and control
of the Department of Transportation, as defined in the Memorandum of Understanding between the
Secretary of Transportation and the administrator of the Environmental Protection Agency, dated No-
vember 24, 1971, 36 FR 24000.” 40 C.F.R. §112.1(d)(1)(ii). Pepperell’s onshore facility is not trans-
portation related and is hence not covered by this exception to the Agency’s jurisdiction.
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The regulations in part 112 further narrow the scope of the Agency’s juris-
diction by providing that facilities that are “otherwise subject to the jurisdiction”
of the Agency are nevertheless exempt from part 112 if they meet both of the
following requirements: (1) the facilities have an “underground buried storage ca-
pacity * * * [of] 42,000 gallons or less of oil,” and (2) a non-buried storage ca-
pacity of “1,320 gallons or less of oil, provided no single container has a capacity
in excess of 660 gallons.” 40 C.F.R. §112.1(d)(2)(i)-(ii)

B. Factual and Procedural Background

Pepperell is the owner and operator of the historic “Pepperell Mill” building
in an industrialized section of Lewiston, Maine. Complainant’s Trial Exhibit
(“CTE”) No. 5 (Stipulation (“Stip.”) Nos. 1, 4, 5). Pepperell’s partners and owners,
Robert R. Gladu and Ralph J. Sawyer, purchased Pepperell Mill (“the Facility”) on
June 27, 1985, after its use as a mill had been discontinued. Stip. Nos. 2, 6. Dur-
ing the time of the incident that gave rise to this proceeding, the owners were
renting the building out for light industrial and warehousing use. Stip. No. 4.

A spill occurred early in the morning of October 17, 1996, when a gasket on
the building boiler ruptured, spilling number six heating oil onto the boiler room
floor, after which the oil flowed in turn down a stairwell, through a condensate
pipe tunnel, and then into a city sewer conduit and box culvert. Stip. No. 12;
Initial Decision at 9. The city sewer conduit and box culvert ordinarily discharge
municipal solid waste and storm water from Lewiston to the Lewiston-Auburn
Treatment Plant, a publicly owned treatment works (“POTW”) operated by the
Lewiston-Auburn Water Pollution Control Authority (“LAWPCA”). Stip. No. 13.
The box culvert also operates as a combined sewage and stormwater overflow
(“CS0Q"), periodically discharging sewer and stormwater into Gully Brook during
times of high water. In this case, the oil not only spilled into the sewer line but
also discharged through the culvert into Gully Brook. Initial Decision at 9.

As aresult of the spill, some of the oil entered the Androscoggin River, to
which Gully Brook is atributary. The spill caused a noticeable sheen on the sur-
face of both Gully Brook and the Androscoggin River, with the oil sheen on the
Androscoggin River extending for approximately one mile from the confluence of
Gully Brook and the Androscoggin. Hearing Transcript (“Tr.”) at 64-68 (Testi-
mony of Nathan J. Thompson, Maine Department of Environmental Protection
(“Thompson Testimony™)).

The remaining portion of the oil entered the POTW, which is designed to
treat domestic waste and lacks the capacity to treat industrial waste such as num-
ber six heating oil. CTE No. 30; Tr. at 543-51 (Testimony of Clayton M. Richard-
son, LAWPCA (“Richardson Testimony™)). The POTW was forced to “decel erate”
its treatment process while oil was removed from the incoming wastewater, wet
wells and the primary sedimentation basin. Initial Decision at 8.
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At 8:30 am., October 17, 1996, Pepperell owner Robert Gladu notified the
Maine Department of Environmental Protection (“MDEP”) of the spill, which dis-
patched Nathan J. Thompson to the spill site. That day, Scott Pellerin, EPA’s On-
Scene Coordinator, also responded to the spill and assisted Pepperell owner Ralph
Sawyer in the cleanup process. The Coast Guard and fire department likewise
responded to the spill. Tr. at 693.

At the time of the spill, Pepperell had three 30,000-gallon underground oil
storage tanks buried adjacent to the boiler room building. CTE No. 4 (SPCC In-
spection Report at 2). Pepperell stored number six heating oil, sludge, and/or ail
refuse in the tanks. Tr. 233-36 (Testimony of Jon Woodward, MDEP (“Woodard
Testimony”)). According to owner Ralph Sawyer, only two of the tanks were con-
nected to the boiler, with only one being used on a daily basis. CTE No. 4 (SPCC
Inspection Report at 2).

Pepperell had not registered the three underground storage tanks with the
MDEP; however, there were four other storage tanks at the Facility that the com-
pany had previously registered with the MDEP. Tr. at 258 (Testimony of Beth
DeHass, MDEP (“DeHaas Testimony™)).

The MDEP arranged for cleanup of the spill, spending a total of $23,643.82
for cleanup of the boiler room, Gully Brook, the Androscoggin River, and
LAWPCA. CTE No. 2. The bulk of cleanup operations were completed on Octo-
ber 19, 1996, after which MDEP reported no further discharge of oil into Gully
Brook. Tr. a 72; CTE No. 1. In al, between 350 and 400 gallons of oil reached
Gully Brook and the Androscoggin River; of this amount, 300 gallons were re-
covered from the two water bodies, while the rest was unrecoverable. Initial Deci-
sion at 8; Tr. at 77-84 (Thompson Testimony). Eventually, Pepperell reimbursed
the State of Maine for $10,876 in cleanup costs, an amount representing the com-
pany’s conditional deductible under Maine's Ground Water Oil Clean Up Fund.
See Me. Rev. Stat. Ann. tit. 38, §568-A (West 1999); Tr. at 251 (DeHaas
Testimony).3

During an inspection of the Facility on the day of the spill, EPA’s Scott
Pellerin informed Sawyer that, based upon his inspection, the Facility was re-
quired to have prepared and implemented an SPCC Plan. CTE No.4 (SPCC In-
spection Report); Tr. at 139-142 (Testimony of Scott Pellerin, EPA (“Pellerin Tes-
timony”)). Pellerin asked Ralph Sawyer to show him an SPCC Plan for the

3 Maine's Ground Water Oil Clean Up Fund makes oil tank owners who have registered oil
tanks with the state eligible to have the MDEP clean up an oil spill from the owners' registered tanks,
subject to the owners' payment of certain deductibles. Although Pepperell had not registered its three
30,000-gallon underground storage tanks at the time of the oil spill, it subsequently registered the
tanks on January 20, 1997, Tr. at 261 (DeHass Testimony), thus entitling the company to the benefits
of Maine's Ground Water Qil Clean Up Fund.
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Facility, but Mr. Sawyer could not produce an SPCC Plan for the Facility. Stip.
No. 2.

On July 14, 1997, Pepperell removed the three underground storage tanks at
the Facility. Stip. No. 26. Up to the time of removal of the tanks, Pepperell had
not prepared or implemented an SPCC plan. Stip. No. 27. On October 16, 1997,
Pepperell replaced the tanks with a single 20,000-gallon above-ground storage
tank. Stip. No. 31. On April 14, 1998, Pepperell submitted an SPCC Plan that
recommended a series of alterations to the Facility in order to prevent oil spills.
Pepperell fully implemented the SPCC Plan on or about September 15, 1998. Tr.
at 145 (Pellerin Testimony).

On September 30, 1997, Region | filed an Administrative Complaint and
Notice of Opportunity to Request Hearing against Pepperell aleging that it had
failed to prepare and implement an SPCC plan as required by the CWA and that it
had discharged oil into a navigable water in violation of the CWA. With leave of
the Presiding Officer, on September 29, 1998, the Region filed the First Amended
Complaint and Opportunity to Request Hearing in this action, adding an addi-
tional count to its previous complaint.* The amended complaint alleged the fol-
lowing violations by Pepperell:

Count(l): CWA section 311(j)(1) and 40 C.F.R. part 112, for the pe-
riod December 1985 to July 1997, for failure to have prepared and
implemented an SPCC Plan for the Facility;

Count (I): CWA section 311(j)(1) and 40 C.F.R. part 112.5(a), for
failure to prepare an amended SPCC plan for the Facility from Octo-
ber 16, 1997, to April 16, 1998, and for its failure to have imple-
mented the SPCC Plan within six months of the installation of the
20,000-gallon above-ground storage tank on October 16, 1997; and

Count (111): CWA section 311(b)(3), for discharging oil in a quantity
that has been determined to be harmful under 40 C.F.R. §110.3, asa
consequence of the October 17, 1996 spill. In the alternative, the Re-
gion alleged that Pepperell had violated CWA section 307(d) by dis-
charging oil through a sewer conduit into LAWPCA POTW in ex-
ceedence of local pretreatment standards that LAWPCA had
established pursuant to 40 C.F.R. §403.5.

4 The Region filed its origina complaint before Pepperell installed its new above-ground
20,000-gallon oil storage tank on October 16, 1997. In its motion for leave to file an amended com-
plaint on August 11, 1998, the Region stated that the installation of the above-ground tank gave rise to
an additional period of violation of the SPCC Regulations. Motion to Amend Complaint at 1.
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Pursuant to CWA section 311(b)(6)(B)(ii), 33 U.S.C. § 1321(b)(6)(B)(ii),
the Region proposed a total civil penalty of $47,930 against Pepperell for the al-
leged violations.

On August 31, 1998, the Region filed a motion for partial accelerated deci-
sion on liability; Pepperell countered with its own motion for partial accelerated
decision on liability on September 14, 1998. In an order on the parties cross-
motions on accelerated decision entered October 9, 1998, the Presiding Officer
granted the Region’s motion for partial accelerated decision on liability as to
Count 1, in part, finding Pepperell liable for violating the SPCC requirements
from December 1985 to October 17, 1996 (around the time Pepperell discon-
nected the piping for the second tank). The Presiding Officer determined, how-
ever, that there remained a genuine issue of material fact for the remaining time
period of violation from October 18, 1996, to July 14, 1997. The Presiding Of-
ficer also denied the Region’s motion for accelerated decision as to Counts I and
[11. The Presiding Officer denied Pepperell’s cross-motion for partial accelerated
decision asto al counts. An evidentiary hearing was subsequently held on matters
not disposed of in the Presiding Officer’s order on the cross-mations for acceler-
ated decision.

In a February 26, 1999 Initial Decision the Presiding Officer found that
Pepperell had violated section 311(j)(1)(i) of the CWA as charged in Count | of
the complaint, but determined that Pepperell’s liability extended only from De-
cember 1985 to October 31, 1996, a shorter time than that alleged by the Region.
Initial Decision at 21. The Presiding Officer also found that Pepperell was not
liable for the violations alleged in Count Il of the amended complaint. Id. at 23.
The Presiding Officer further found that, as a result of its oil spill, Pepperell had
violated section 311(b)(3) of the CWA by discharging oil into a navigable water
of the United States in a quantity determined to be harmful under the provision of
40 C.F.R. §110.35 Id. at 25-28. Applying the statutory factors in CWA section
311(b)(8), the Presiding Officer assessed atotal penalty of $24,876 for the alleged
violations. Id. at 39.

The two sides both appealed. On appeal, the Region contends that Pep-
perell’s liability under Count | should extend for the full period alleged in its
amended complaint, from December 1985 to July 14, 1997. U.S. EPA Region I's
Appea Brief ("RAB”) at 11-22. It also seeks reversal of the Presiding Officer’s
determination that Pepperell was not liable under Count Il of the amended com-
plaint. Id. at 26-33. Moreover, the Region contests the penalty assessment, assert-
ing that a proper evaluation of the statutory penalty factors warrants a higher pen-

5 Having found Pepperell liable for violating CWA § 311(b)(3), as alleged in Count |11, the
Presiding Officer did not consider the Region’s aternative Count |11, which aleged a violation of
CWA §307(d). Initial Decision at 25.
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alty of $43,643 for the alleged violations. U.S. EPA Region I's Proposed
Alternative Findings of Fact, Conclusions of Law, and Proposed Order at 2.

In its appeal, Pepperell contests its liability under Count |, arguing that the
Presiding Officer erred by determining as a basis for Pepperell’s liability that “due
to [its] location, [the Facility] could reasonably be expected to discharge oil in
harmful quantities* * * into or upon the navigable waters of the United States or
adjoining shorelines.” Respondent’s Brief in Support of Its Cross-Appeal (“PAB”)
at 4; see 40 C.F.R. §112.1(b). In addition, Pepperell asserts that the Presiding
Officer erred by failing to make downward adjustments in the penalty based on
the statutory penalty factors. PAB at 10. Pepperell does not contest its liability
under Count 111 of the amended complaint. The company requests a reduced pen-
alty of $4,261 on Count |1l alone or, in the aternative, $15,788 for Counts | and
[l. 1d.

I11. ANALYSS
A. Pepperell’s Liability on Count |

In her Initial Decision assessing liability for failure to submit an SPCC Plan
under Count I, the Presiding Officer found that the Facility could reasonably be
expected to discharge oil in harmful quantities from 1985 to the end of October
1996 (shortly after the oil spill) and that Pepperell met the storage capacity thresh-
old for regulation (42,000 gallons).

In addition, concluding that the “reasonably expected to discharge” and stor-
age capacity criteria are intertwined, she held that liability did not continue after
October 31, 1997, the approximate time that Pepperell disconnected the second
30,000-gallon oil tank from the boiler. She determined that once this tank was
disconnected from the boiler, the tank’s capacity no longer had a reasonable ex-
pectation of discharging oil, and thus should not count toward the storage capacity
threshold of 42,000 gallons necessary to establish the Agency’s jurisdiction. In
support of this determination, she reasoned that “the storage capacity of oil tanks
that are not a threat to discharge oil [i.e., cannot reasonably discharge] into navi-
gable water should not be considered in determining the amount of the jurisdic-
tional threshold.” Initial Decision at 19.

1. Whether the Facility Was Reasonably Expected to Discharge
Harmful Quantities

We agree with the Presiding Officer’s finding, in assessing liability under
Count I, that the Facility was subject to the SPCC regulations because “due to its
location,” it “could reasonably be expected to discharge oil in harmful quantities
into or upon the navigable waters of the United States* * *.” Initial Decision at
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17-18. Thus we reject Pepperell’s argument that no one “could have reasonably
expected a discharge based on geographic and locational considerations’ as de-
scribed in 40 C.F.R. §112.1(d)(1)(i). PAB at 5.

The subject that absorbs the attention of the parties in their briefsis whether
there was a reasonable foreseeability that oil spilled in the boiler room would
reach Gully Brook in the manner that they have stipulated occurred here — by
flowing through a condensate pipe tunnel, and then entering a sewer conduit,
which discharged the oil through a box culvert serving as a CSO into Gully
Brook, a navigable water and tributary of the Androscoggin River.® Stip. Nos. 12,
15.

By what course the oil migrated during the initial stages of its jour-
ney — from the boiler room floor and condensate pipe tunnel to the sewer con-
duit — is obscure, asis evident from the testimony of the Region’s witnesses who
responded to and saw the boiler room spill on October 16, 1996. For example,
Nathan Thompson of the MDEP and Scott Pellerin of the EPA acknowledged that
they did not enter the condensate pipe tunnel, and were thus unable to see the path
the oil took to reach the sewer conduit. Both witnesses surmised that the oil might
have entered the sewer conduit via unknown “chinks,” “fissures,” or “holes” in the
condensate pipe tunnel. Tr. at 97 (Thompson Testimony); Tr. at 169-70 (Pellerin
Testimony). In addition, Donald Grant, the Agency’s Oil Spill and SPCC Plan
Coordinator for Portland, Maine, admits that the plant diagram that Pepperell
showed the EPA on the day of the spill (CTE No. 3) does not document a direct
link between the condensate pipe tunnel and the sewer conduit. Tr. at 453 (Testi-
mony of Donald Grant, U.S. EPA (“Grant Testimony™)). In sum, none of the Re-
gion’s witnesses were able to identify a pathway by which the oil traveled from
the boiler room floor to the sewer conduit.

Pepperell citesto the Agency’sdecision in Inre City of Akron, 1 E.A.D. 442
(JO 1978), as the roadmap for assessing foreseeability in this case, asserting that
the holding in that case demonstrates that the discharge of oil to a navigable water
was not reasonably foreseeable in this instance. In City of Akron, the Agency al-
leged that an oil storage facility located 100 yards from a navigable water was in
violation of 40 C.F.R. part 112 for not preparing and implementing an SPCC
Plan. City of Akron, 1 E.A.D. at 446. The Judicial Officer in that case determined,
however, that by failing to identify any pathway by which oil from the respon-
dent’s facility might travel to a navigable waterway, the Region had not shown the
reasonable expectation of a discharge necessary to prove a violation of SPCC re-
guirements. Akron stands for the proposition that proximity alone — at least at a

6 Pepperell does not dispute that the Androscoggin River is a “navigable water of the United
States.”
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distance of 100 yards— may not be sufficient in all circumstances to create a
reasonable expectation of a discharge to navigable waters.

We are likewise reluctant, based on the record before us, to find that it was
reasonably foreseeable that ail, if spilled, would take the particular route stipu-
lated to by the parties. There is no doubt that the boiler room and condensate pipe
tunnel are in proximity to the sewer conduit,” but there is a dearth of information
in the record regarding or explaining how such a large quantity of oil so quickly
traversed the distance between these structures. In the absence of evidence of an
identifiable pathway, it is difficult to conclude that a discharge to Gully Brook
was within the respondent’s reasonable anticipation. See City of Akron, 1 E.A.D.
at 446.8

The lack of evidence of such an identifiable connection between the boiler
room, the condensate pipe tunnel, and the sewer conduit does not, however, pre-
clude a finding of a reasonable expectation of discharge because, as explained
below, the Facility nevertheless exhibited locational and geographical characteris-
tics that compel the conclusion that a discharge from the Facility to a navigable
water in harmful quantities was foreseeable.

At the evidentiary hearing, EPA’s Donald Grant testified that it was com-
mon practice that all boiler rooms, “especially in the age of the [Pepperell Mill] to
have a floor drain to prevent the boiler rooms from filling up with water if the
pipes break.” Tr. at 451. Pepperell owner Robert Gladu related that a floor drain
located in the corner of the boiler room formed a direct connection between the
boiler room and sewer conduit. Tr. at 752.°

7 The record clearly reveals that the condensate pipe tunnel runs directly above the sewer con-
duit, see Tr. at 450 (Grant Testimony), and suggests as well that the two structures are in fairly close
proximity. There is some uncertainty, however, about their degree of proximity. In support of her
argument for “reasonable foreseeability” in her Initial Decision, the Presiding Officer notes that the
“evidence of record strongly suggests that the sewer conduit lies just a few feet below the condensate
pipe.” Initial Decision at 16. Pepperell counters that the sewer conduit is located “twenty-five feet
below the mill buildings.” Respondent’s Reply Brief in Opposition to Claimant’s Appea (“PRB”) at 3.

8 We do not agree with the Region’s characterization of MDEP's Nathan Thompson's testi-
mony regarding his October 17, 1996 tour of the Facility as showing that there was a “visible connec-
tion” between the condensate pipe tunnel and sewer conduit. U.S. EPA Region I's Reply Brief (“
RRB") at 4. Mr. Thompson does note that in another Facility building “adjacent to the boiler room” he
observed a “flow of water with oil on it entering what | consider to be, generaly, * * * a surface water
drainage conduit or system.” Tr. at 47-48. While Mr. Thompson appears to have witnessed the intro-
duction of spilled ail into the sewer conduit, his observations do not demonstrate that there was a
visible pathway between the condensate pipe tunnel and sewer conduit.

9 We note that there is no reference to a drainage discharge or pipe on the Facility map that
Pepperell presented to the EPA on the day of the spill. Tr. at 452 (Grant Testimony). Nonetheless,

given the ubiquity of floors drains in boiler rooms of the same era as Pepperell’s, together with Robert
Continued

VOLUME 9



PEPPERELL ASSOCIATES 95

Although this structure was apparently not involved in the drainage of
spilled oil in the October 17, 1996 spill, given the presence of a drain providing a
direct pathway to a navigable water in a Facility unit utilizing the company’s heat-
ing oil, we find that a discharge into a navigable water could reasonably have
been expected at the Facility at the time that the spill did, in fact, occur.

We concur with the Presiding Officer’s view “that an owner of a facility
covered by the SPCC regulations cannot abrogate his responsibility and be ab-
solved from liability by blindly operating his facility or operating the facility
without exercising some common sense as to the mechanical and structural as-
pects of the facility.” Initial Decision at 17. The overriding purpose of CWA sec-
tion 311(j) and its implementing regulations—to prevent oil dis
charges — demands that facility operators should have a basic knowledge of their
facility and their locational setting— including the relationship of a facility to
natural and manmade drainage. This knowledge should in turn inform the “reason-
ably expected to discharge” criterion at 40 C.F.R. §112.1. In this light, Pep-
perell’s knowledge that the Facility was in close proximity to a sewer conduit and
that a boiler room floor drain provided a direct access to the sewer conduit should
have made the prospect of a discharge of oil to navigable water reasonably
foreseeable. 1

That a connection between the Facility, sewer conduit, and Gully Brook
was within the reasonable apprehension of even self-proclaimed “unsophisticated
laymen,” such as Pepperell’s owners, see PRB at 3, is demonstrated by the actions
of the owners on the morning of the spill. At the hearing, both Mr. Sawyer and
Mr. Gladu testified that after noticing oil flowing into the condensate pipe, but not
finding anything on the other end, they went down to Gully Brook to see if ail
was discharging into that water body. Tr. at 732-36 (Sawyer Testimony); Tr. at
802-03 (Gladu Testimony). Therefore, Pepperell’s owners actions — immediately
checking for a discharge into Gully Brook — tend to corroborate our conclusion
that a discharge of oil into the brook, a navigable water, was reasonably
foreseeable.

(continued)
Gladu’s knowledge that the boiler room drain did in fact connect with the sewer conduit, it is reasona-
ble to conclude that there was such a drain in the boiler room.

10 We note that it is not clear from Mr. Gladu's testimony whether he knew that the drainin the
corner of the boiler room provided a direct connection to the sewer conduit at the time of the oil spill.
Tr. at 782. Even if he did not, we find that facility owners should be charged with knowledge of the
functioning of common, visible structures such as the boiler room floor drain in this situation. Thus, in
the case of Pepperell it should have been within the ken of a reasonably alert owner that a drain
designed to collect and drain water that accumulated in the boiler room would act similarly with oil
that spilled in the boiler room.
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We aso reject Pepperell’s argument that the discharge of oil into a naviga-
ble water was not reasonably foreseeable because the discharge did not directly
enter a navigable water but instead took place via a man-made drainage structure.
PAB at 6; PRB at 7. A determination of reasonable expectation based on loca-
tional and geographical considerations does not bar examination of all manmade
structures, but only those that “may serve to restrain, hinder, contain, or otherwise
prevent a discharge of oil from reaching navigable waters of the United States or
adjoining shorelines.” Initial Decision at 16-17; RRB at 4-5;
40 C.F.R. §112.1(d)(1)(i). Thus, man-made features such as sewer pipes that
could facilitate rather than inhibit drainage to a navigable waterway are not ex-
cluded in making this determination. Indeed, they are highly relevant to this
inquiry.

Pepperell aso contends the discharge of oil into a navigable waterway was
an unforeseeable event because the oil spill occurred “serendipitously” during a
time of high water (which caused the CSO at Gully Brook to become operational)
and because of the City of Lewiston’s “extraordinary” ability to continue to dump
raw sewage through CSOs with EPA’s permission in “glaring violation of the
Clean Water Act.”'! PAB at 6; see PRB at 8. However, the occurrence of high
water events was a “serendipity” of which a reasonably alert oil facility owner in
Lewiston should have been aware and should have taken into consideration, since
these events apparently occured on aregular basis. Tr. at 712 (Gladu Testimony);
Tr. a 533-36 (Richardson Testimony). In addition to times of heavy rain and
storm events, sewage overflows through CSOs, such as that at Gully Brook, usu-
ally occurred in morning hours around 8 a.m., when there was a high sewer flow.
Tr. at 594-95. The routineness of such events is demonstrated by Pepperell owner
Ralph Sawyer’s testimony that he had seen the CSO at Gully Brook in overflow
conditions “generally early in the morning hours.” Tr. at 712.

Moreover, Pepperell should not be shielded from liability simply because
the slow pace of Lewiston’s construction of new sewer lines has allowed the City
to continue its use of CSOs.*2 In the absence of sufficient sewer lines, the fact that
CSOs like the box culvert at Gully Brook were commonplace and thus posed a
foreseeable risk of discharging to navigable waters was or should have been
known to the company and, if anything, made all the more critical the need for

1 At the evidentiary hearing, a LAWPCA employee testified that the City of Lewiston is per-
mitted to discharge raw sewage as part of its National Pollution Discharge Elimination System permit,
and that the City has “more than ten [CSO] structures.” Tr. at 595.

12- As Clayton M. Richardson, superintendent of LAWPCA, testified, the City of Lewiston had
historically discharged raw sewage into the Androscoggin River. Even with the construction of the
Lewiston/Auburn water treatment plant in 1974, this practice continued through CSOs in times of high
water despite the City’s incremental efforts to eliminate CSOs such as the box culvert at Gully Brook
by installing dedicated sewer lines. Tr. at 533. According to Richardson, the communities of Lewiston
and Auburn “have in the last two years just completed a * * * master plan” to eliminate CSOs. Id.
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SPCC plans at facilities like Pepperell’s. In sum, given the above circumstances,
the periodic release of raw sewage in Lewiston during times of high water was a
“geographical,” “locational” feature that should have engendered in Pepperell a
reasonable expectation that a discharge would find its way into a navigable water
and thus prompted the company to prepare and implement an SPCC Plan.

In sum, we find that the existence of a boiler room drain with a connection
to a sewer conduit providing direct access to a navigable water during periods of
high water supports a finding that the discharge of oil to a navigable water from
the Facility was reasonably foreseeable. Consequently, we agree with the Presid-
ing Officer that the Region has satisfied this threshold criteria for showing that
Pepperell was liable as charged under Count | of the amended complaint.

2. Liability under Count | from October 31, 1996, to July 14,
1997.

In our view, the Presiding Officer erred when she found Pepperell’s liability
under Count | only extended to October 31, 1986, Initial Decision at 21, when
Pepperell removed its second 30,000-gallon tank, rather than until al three tanks
were removed in July 1997. We find that Pepperell was liable under Count | for
the entire period of time alleged by the Region because during that time the Facil-
ity satisfied the storage capacity and foreseeability of discharge criteria needed to
establish SPCC jurisdiction.*

We agree with the Region’s assertion that the Presiding Officer erroneously
intertwined the storage capacity and reasonable expectation of discharge criteria
in finding that the disconnection of a second underground oil tank reduced the
Facility’s storage capacity below the 42,000-gallon storage capacity threshold
needed for jurisdiction under the SPCC regulations. This approach strikes us as
incompatible with a straightforward reading of the SPCC regulations.

The provision in the regulations establishing storage capacity thresholds ex-
empts certain small-quantity storage facilities that would be “otherwise subject
to the jurisdiction of the Environmenta Protection Agency.”
40 C.F.R. §112.1(d)(2). The words “otherwise subject to jurisdiction” undoubt-
edly make reference to sections 112.1(d)(1) and 112.3(a)-(c), which together sub-
ject to SPCC jurisdiction those facilities that “because of their location” “can be
reasonably expected to discharge oil in harmful quantities upon navigable waters.”

13 The Presiding Officer found that the underground tank that Pepperell claimed was discon-
nected from the boiler when the company purchased the Facility also did not provide storage capacity
for purposes of calculating the regulatory threshold. Tr. at 805-06 (Testimony of Robert Gladu). Thus,
the Presiding Officer concluded that the removal of the second tank in July 1997 reduced the Facility’s
oil storage capacity to 30,000 gallons, below the jurisdictional threshold. Initial Decision at 21.
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40 C.F.R. §112.3(b). The structure of the regulation thus establishes a two-part
test for assessing the regulatory status of storage facilities: (1) whether a facility
can reasonably be expected to discharge; and (2) whether the storage capacity
exceeds the small-facility thresholds. While related, these two elements are
neither interdependent nor intertwined. Importantly, the only quantitative dimen-
sion to the first element is the requirement that a discharge of a harmful quantity
be expected. The second element adds the idea that even if a harmful discharge
can be expected, a facility may still escape regulation if its storage capacity is
sufficiently small.

The significance of the use of the term storage capacity in the regulation
rather than inventory cannot be overlooked, nor can the fact that the regulations
are premised on the storage capacity of facilities as a whole rather than on indi-
vidual units within facilities. The choice of terms and the structure of the regula-
tions reflect the Agency’s judgment that facilities that have large storage capacity
and a potential for harmful discharge must have SPCC plans, whether or not all
the available capacity is in use and irrespective of the discharge potential of indi-
vidual storage units within the facility. See In re Ashland Oil Co., 4 E.A.D. 235,
249 (EAB 1992) (holding that commencement of violation for failing to prepare
and submit an amended SPCC Plan began when tank was first installed rather
than when tank was connected to piping or actually filled). In view of the forego-
ing, it was erroneous for the Presiding Officer to merge the two elements by sepa-
rately assessing each storage tank’s reasonable likelihood to discharge oil, and
eliminating (as she did for the second storage tank) storage capacity that she de-
termined could not by itself meet the reasonable discharge threshold.*#

We note that at the evidentiary hearing, the witnesses for the Region al-
lowed for the possibility that, short of removal, storage tanks that are truly “taken
out of service” or “decommissioned” pursuant to the SPCC regulations would not
count toward the storage capacity thresholds. Tr. at 184 (Pellerin Testimony); Tr.
at 323 (Grant Testimony). Although the regulations do not actually describe how
an operator can reduce its oil storage capacity in this manner,*> we do not find

4 The Presiding Officer’'s reading of the regulation also ignores the instruction at
40 C.F.R. §112.1 that a determination of whether a facility “can be reasonably expected to discharge
oil” must only incorporate “geographical” and “locational” factors and “exclude consideration of man-
made features* * * which may serve to restrain, hinder, contain, or otherwise prevent a discharge of
oil from reaching navigable waters of the United States or adjoining shorelines* * * .” The Presiding
Officer's determination that the tank’s disconnection from the boiler rendered a discharge unforesee-
able involves considering a manmade feature — the disconnection of the tank from the boiler —in
contravention of the above regulatory language. See RAB at 21.

5 The regulationsin 40 C.F.R. §112.7, which provide guidance in the preparation of SPCC
plans, do not specifically refer to “decommissioning” oil storage tanks or taking tanks out of service.

The Agency has proposed that “permanently closed” tanks not be considered for purposes of the stor-
Continued
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unreasonable the Region’s contention that Pepperell did not take any of its tanks
out of service in away that would eliminate their storage capacity.

The Region’s witnesses testified that disconnecting a tank from its down-
stream use does not alone reduce its storage capacity and that, at a minimum,
additional steps such as cleaning storage tanks and altering tank fill pipes to pre-
vent the filling of tanks with oil are necessary. Pepperell offered no compelling
testimony to the contrary. Along these lines, Scott Pellerin of the EPA testified
that after speaking with Ralph Sawyer and inspecting the Facility on October 17,
1996, he determined that the one tank that Pepperell claimed to have disconnected
from the boiler room had not been taken out of service and thus still provided
storage capacity because the fill pipes “were not anywhere secured, to prevent an
oil spill” and, in addition, that the company had not provided him with any infor-
mation “on whether the tank itself was totally clean and free of oil or of any prod-
uct.” Tr. at 140. Donald Grant of the EPA, observing photographs of Pepperell’s
fill pipes, noted that contrary to the regulations at 40 C.F.R. § 112.7, Pepperell
had not marked any of the fill pipes to prevent accidental filling of the tanks and
had not placed a lock on the cap of the fill pipe or replaced the cap with a blank
flange to prevent introduction of oil. Tr. at 325 (Grant Testimony). The testimony
of an MDEP official, Jon Woodard, bolsters these findings. Woodard, who in-
spected the Facility in June 1997 after Pepperell claimed to have disconnected a
second storage tank from the boiler room, agreed that access to the three fill pipes
leading into the three buried tanks was not controlled by any security devices; one
could access the pipes simply by removing a metal lid covering the “fill box” that
housed the pipes. Tr. at 221 (Woodard Testimony).16

Significantly, the testimony at hearing indicates that two of the buried tanks
contained oil at least until shortly before the tanks were removed. When Woodard
of MDEP inspected the Facility in June 1997 (one month before Pepperell re-
moved the buried tanks), he found that two of the fill boxes housing the ends of
the tank fill pipes contained “black, wet oil,” Tr. at 229, suggesting that the tanks

(continued)

age capacity criterion under part 112. See Oil Pollution Prevention, 56 Fed. Reg. 54,612, 54,617,
54,631 (Oct. 22, 1991) (proposing to exempt from the calculation of storage capacity under
40 C.F.R. 8§112.1(d)(2)(i) and (ii) tanks and facilities that are “permanently closed”). The proposal
defines a “permanently closed” tank or facility as one that has been closed using, inter alia, procedures
such as cleaning oil from tanks and connecting lines, marking closed tanks with signs, and “blank[ing]
off” connecting lines. 56 Fed. Reg. at 54,632. However, the Agency has never finalized this proposal.

16 In the Initial Decision, the Presiding Officer never determined whether Pepperell had prop-
erly secured tank fill pipesin a manner that prevented its buried tanks from being filled and providing
storage capacity. Rather, her determination that the company was not subject to the SPCC regulations
for the full period of time aleged in Count | was predicated on her finding that the second tank’s
disconnection from the boiler room rendered the tank’s storage capacity not reasonably expected to
discharge, and thus not countable towards the storage capacity thresholds for SPCC jurisdiction.
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themselves still contained oil. In addition, Woodard testified that in response to
his concerns about the wet oil, Pepperell owner Robert Gladu told him that the
company was then in the process of trying to “consolidate” the Facility’s fuel into
one tank. Tr. at 234-36 (Woodard Testimony). Later during the hearing, owner
Ralph Sawyer explained that this consolidation involved transferring oil from the
tank that had been disconnected shortly after the spill into the only tank still con-
nected to the boiler. Tr. at 700 (Sawyer Testimony). Thus, at this late date, the
evidence in the record indicates that at least two tanks still contained oil and thus
provided storage capacity.'’

Robert Gladu and Ralph Sawyer testified that they locked the fill pipe cov-
ers with padlocks, which they unlocked when expecting an oil delivery. Tr. at 697
(Sawyer Testimony); Tr. at 809 (Gladu Testimony). However, their testimony re-
garding fill pipe security conflicts with the corroborative observations of the Re-
gion’s witnesses, who saw no padlocks on the pipe covers during separate visits of
the Facility eight months apart. Moreover, Pepperell did not take any further
steps, such as marking the fill pipes, which, according to the Region, could “alert
oil truck drivers that only one of the tanks should be filled.” See RAB at 19. In
sum, we find that the Region has established that Pepperell did not take actions
that could prevent its buried tanks from being filled with relative ease, and in any
case did not remove oil from the tanks, so as to preclude the tanks from providing
storage capacity.

For the above reasons, we determine that Pepperell never reduced the stor-
age capacity of its underground storage tanks below 90,000 gallons of storage
capacity until July 14, 1997, when it eliminated the Facility’s storage capacity by
removing the tanks. Because the Facility exceeded the storage capacity thresh-
olds, and could be “reasonably expected to discharge” pursuant to the SPCC regu-
lations as we determined above, we find that the company was liable for violating
the SPCC requirements from June 1985 until July 14, 1997 — the full time
charged under Count | of the amended complaint.

B. Pepperell’s Count Il Liability for Failing to Prepare and Implement
an Amended SPCC Plan.

In her Initial Decision, the Presiding Officer found that Pepperell’s installa-
tion of a 20,000-gallon above-ground tank on October 16, 1997, was subject to
the timing requirements for facilities having to submit new SPCC Plans, rather

7 The record also suggests that the other buried tank that Pepperell had never used also con-
tained oil until its removal, and likewise provided storage capacity. Mr. Gladu, Pepperell’s owner,
referring to this tank, testified that he was “sure that there was a small residue [of oil] in the bottom of
the tank.” Tr. a 805. The record contains no information that this tank was cleaned before being
removed.
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than those having to submit amended SPCC Plans, as charged by the Region, and
that Pepperell met the applicable deadlines for preparing and implementing new
SPCC Plans. Consequently, she found that Pepperell was not liable under Count
[1. The Region challenges the Presiding Officer’s determination as erroneous. As
described below, we reverse the Presiding Officer’s decision on this point.

Facilities subject to 40 C.F.R. part 112 must submit either “new” or
“amended” SPCCs, depending upon whether the facilities are beginning opera-
tions or are preexisting facilities already subject to the SPCC regulations that un-
dergo a material change. The regulations impose shorter time frames on preexist-
ing facilities than new facilities in preparing and implementing SPCC Plans. New
facilities “that have discharged or, due to their location, could reasonably be ex-
pected to discharge’ have six months to prepare an SPCC Plan and one year to
implement it. See 40 C.F.R. §112.3. However, preexisting facilities that are
“subject to [40 C.F.R] § 112.3" must amend an SPCC plan “whenever there is a
change in facility design, construction, operation or maintenance which materially
affects the facility’s potential for the discharge of oil into or upon the navigable
waters of the United States or adjoining shorelines.” 40 C.F.R. § 112.5(a). The
Board has interpreted 40 C.F.R. § 112.5 to require that an amended SPCC Plan
be prepared contemporaneously with the change that triggered the need for the
amendment. In re Ashland Qil Co., 4 E.A.D. 235, 246 (EAB 1992). Such facilities
must implement the amended SPCC plan “no later than 6 months’ after the change
occurs. 40 C.F.R. §112.5.

In determining that Pepperell did not have to submit an amended plan with
shorter deadlines, the Presiding Officer explained that Pepperell’s disconnection
of its second underground storage tank from the Facility’s boiler brought its stor-
age capacity below the 42,000-gallon capacity threshold necessary to apply the
SPCC regulations to the Facility and thus “severed” any relationship between the
Facility and the SPCC regulations. Initial Decision at 24. The parties agree that
Pepperell once again became subject to the SPCC regulations when it installed its
20,000-gallon above-ground storage tank, which exceeded the storage capacity
threshold for above-ground oil storage. See 40 C.F.R. § 112.1(d)(2)(ii). Thus, ac-
cording to the Presiding Officer, the company was not subject to these regulations
during an eleven-month period from November 1, 1996, (the time of disconnec-
tion of the second storage tank) until October 16, 1997. She determined that “in
this case, the Respondent’s year-long exclusion from the jurisdiction of the EPA
and the applicability of the SPCC Rule fully and completely severed any relation-
ship between the Respondent and the EPA.” Initial Decision at 24. She held that in
view of this long time period of severed jurisdiction “it would be illogical and
unjust to determine that the [installation of the above-ground tank] requires an
amendment rather than a new plan.” 1d. Accordingly, the Presiding Officer found
Pepperell not liable under Count Il of the amended complaint. Instead, she stated
that “fairness and logic dictate that the requirements for the Respondent’s above-
ground storage tank be for a new plan.” Id. In this regard, she noted that the com-
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pany had met the timing requirements for new operations by preparing and imple-
menting an SPCC plan within six months (April 14, 1998) and one year (Septem-
ber 15, 1998), respectively, of the above-ground tank’s installation. 1d., see
40 C.F.R. §112.5(b); Stip. No. 31; Tr. at 145.

In appealing the Presiding Officer’s finding of no liability under Count 11,
the Region counters that the Presiding Officer’s legal conclusion constituted clear
error because it was based on an erroneous determination that Pepperell was not
subject to the EPA’s jurisdiction for a period of eleven months. According to the
Region, the Presiding Officer mistakenly found that Pepperell’s obligation to sub-
mit an SPCC Plan under 40 C.F.R. §112.3 extended only to October 31, 1996,
instead of July 14, 1997, when the company removed its underground tanks. Cor-
rectly measured from the latter date, the gap in jurisdiction lasted only three
months, since jurisdiction resumed on October 16, 1997. RAB at 28. The Region
contends that since Pepperell had been subject to SPCC regulations for twelve
years by the time it removed the underground storage tank on July 14, 1997, the
Facility did not begin operations “solely because of a three-month gap.” 1d. at 31.
This alteration, notes the Region, involved no change of business by Pepperell
and consisted only of “replacfing] its three ail tanks, which required an SPCC
Plan, with another oil tank which also required an SPCC Plan.” Id. at 28.

Moreover, the Region avers that the Facility satisfies all the conditions for
the applicability of 40 C.F.R. §112.5(a). The Region states that the Facility was
“subject” to 40 C.F.R. §112.3(b) and that the installation of the 20,000-gallon
above-ground storage tank is a “change in facility design, construction, operation
or maintenance which materially affects the facility’s potential for the discharge
of ail into or upon the navigable waters of the United States.” RAB at 31; see
40 C.F.R. §112.5(a). The Region argues that there is no doubt that the above-
ground tank “materialy affect[ed]” the Facility’s potential to discharge since the
SPCC regulations impose a 42,000-gallon threshold for underground versus a
1,320-gallon threshold for above-ground tanks, “demonstrating EPA’s recognition
that above-ground tanks inherently pose a greater risk to the environment than do
underground tanks.” RAB at 31. Consequently, the Region maintains that Pep-
perell is liable under 40 C.F.R. §112.5 because it did not prepare an amended
SPCC plan contemporaneously with the installation of the above-ground tank and
did not implement the plan within six months of the tank’s installation. 1d. at 32.

The Region argues that the occurrence of a gap in the applicability of the
SPCC regulations should not determine, by itself, “whether the alterations at the
facility constitute a commencement of operations for purposes of the SPCC regu-
lations.” 1d. at 30. In this regard, the Region notes that:

[a] construction of the SPCC regulations which would allow a facility

to delay preparing an SPCC plan if there is any lapse of time between
the removal of one tanks(s) and the replacement with another, if taken
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to its logical extreme, would alow owners or operators of facilities
subject to the SPCC regulations to restart the compliance clock at 6
months for SPCC plan preparation and one year for SPCC plan imple-
mentation if there is any time lapse between tank removal and
replacement.

Id. at 33. According to the Region, such an approach, allowing delays in prepar-
ing and submitting SPCC Plans, would undermine the intent of the SPCC regula-
tions, “[which] is to provide for the prevention and containment of oil spills.” 1d.
The Region states that recognition of this purpose prompted the Board to decide
in Ashland Qil that the SPCC regulation should require an amended plan “as soon
as a triggering event occurs, thus most promptly achieving the goals of spill pre-
vention and containment.” Ashland Qil, 4 E.A.D. at 246.

The Region asserts that allowing Pepperell to qualify as afacility beginning
operations simply by virtue of athree-month gap in regulatory coverage is partic-
ularly inappropriate because of Pepperell’s control over the timing of the replace-
ment of the tanks, which allowed the company to “manipulate” the SPCC regula-
tions to the detriment of spill prevention. RAB at 34. The Region notes that the
MDEP, in a Notice of Violation issued February 15, 1997, had ordered Pepperell
to remove its tanks by July 15, 1997, upon learning that removal of the tanks was
already almost three years overdue. Id. at 30; CTE No. 1 (Notice of Violation). If
MDEP had not accommodated Pepperell’s request to allow it to wait until summer
to begin replacing the tanks (in order to avoid a difficult winter replacement)
rather than replace the tanks immediately, “it could not be argued that the facility
was in anything other than continuous operation for purposes of the SPCC regula-
tions.” RAB. at 30 n.11. The Region aso observes that Pepperell already knew
that it had to replace its underground tank in February 1997, when it received the
Notice of Violation from DEP, and thus “had an eight-month window of time
within which to decide how to heat its facility.” Id at 34. Therefore, the company
had sufficient time to prepare an SPCC plan “in conjunction with the installation
of the above-ground tank,” as it would be required to do if submitting an amended
SPCC Plan. Id. Asserting that the company is not entitled to the more relaxed time
frames applicable to new SPCC Plans, the Region states that “[i]t would be
grossly inconsistent with the purpose of the SPCC regulations to reward Respon-
dent for such alack of responsible planning.” 1d.

Pepperell argues that any lapse in the Agency’s jurisdiction over the Facility
renders the requirement to submit an amended SPCC inapplicable. PRB at 14.
Alternatively, Pepperell contends that the requirement would not apply because
the installation of the “state-of-the-art,” above-ground tank did “not materially af-
fect the facility’s potential for discharge into or upon the navigable waters of the
United States * * *.” Id. In support of this position, Pepperell maintains that the
tank’s installation did not change the risk of an accidental spill from the piping in
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the boiler room and that “the potential for discharge was clearly less after the new
tank and its leak detection system were installed.” 1d. at 14-15.

The Presiding Officer’s resolution of this issue was greatly influenced by
her predicate determination that Pepperell had, by disconnecting its second tank in
October 1996 (eleven months before installation of the above-ground tank), suc-
cessfully removed itself from SPCC jurisdiction. Having aready rejected this pro-
position, we approach the question from a different vantage point. The question
now becomes whether the three-month period between the removal of the under-
ground tanks and completion of the installation of the above-ground tank should
be viewed as a “break” in regulatory coverage, such that the time frame for sub-
mitting an SPCC Plan associated with the above-ground tank should be that for
“new” facilities. We think not. As discussed below, we conclude that the scenario
in this case should be appropriately viewed as a modification of an existing facil-
ity. Accordingly, we reverse the Presiding Officer’s determination on Count Il and
find Pepperell liable, as explained below.

In support of treating the Facility as one commencing operations, Pepperell
notes that the regulations requiring preexisting facilities to prepare and implement
amended SPCC Plans under an accelerated time schedule only applies to “owners
or operators of facilities subject to § 112.3[] * * *.” 40 C.F.R. § 112.5(emphasis
added.). According to the company, thislanguage clearly limits the requirement to
prepare and implement amended SPCC Plans to facilities or operators already
subject to the Agency’s jurisdiction by virtue of having to submit and implement
SPCC plans under 40 C.F.R. §112.3. Thus, Pepperell concludes that since the
company had already reduced its storage capacity below the 42,000-gallon under-
ground capacity jurisdictional threshold before it modified the Facility by install-
ing the new above-ground tank, the company could not have been subject to the
requirements of 40 C.F.R. §112.3 at the time, and that consequently it cannot be
ligble under 40 C.F.R. §112.5 as charged under Count II.

The SPCC regulations identify a “change in facility design, operation, or
maintenance” as the action that precipitates the obligation for facilities subject to
40 C.F.R. §112.3to prepare and implement amended SPCC Plans (assuming the
change materialy affect the facility’s potential to discharge into navigable wa
ters). 40 C.F.R. §112.5. In arguing against liability, Pepperell adopts a view of
the precipitating facility “change” limited to the discrete moment that a change in
facility design, operation, or maintenance is fully consummated — in this case
when Pepperell installed the above-ground tank. Viewed in this narrow manner,
the “change” in facility in this case did indeed occur at a time when the facility
was no longer subject to 40 C.F.R. §112.3 since three months earlier the Facil-
ity’s oil storage capacity had fallen below the regulatory threshold.

In our view, the change in facility design is best viewed as a process that
included both the act of removing the underground tanks and their replacement
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with an above-ground tank in October 1997. There does not appear to be any
guestion in the record that, notwithstanding its problems with its underground
tanks, Pepperell fully intended to continue its enterprise. Thus, removal of its un-
derground oil tanks would necessarily require replacement with a substitute fuel
source for heating. It is clear that in Spring 1997, Pepperell, having aready re-
ceived the order to remove its underground storage tanks, was contemplating re-
taining oil asits heating source and storing the oil above ground.*® In addition, the
company was at this time considering using natural gas as an alternative to oil and
had communicated this interest to the Region. CTE No. 18 (Letter from Ralph
Sawyer, Pepperell Associates, to Region |, U.S. EPA (Mar. 6, 1997)). Pepperell,
however, discarded the idea of using natural gasin “May or June” of 1997, when
it concluded that natural gas would not be economically feasible, Tr. at 773, 811,
and thus determined to continue using oil as fuel for heating.!® See Tr. at 773.

Consequently, by May or June of 1997, the company contemplated a
change in its heating oil storage facilities. Its plan for accomplishing this change
occurred over the course of the next several months and included, as discrete but
integral steps, the removal of the existing underground tanks and their replace-
ment with an above-ground tank. Viewed in this light, the facility “change” or
modification was initiated while Pepperell was still subject to 40 C.F.R. §112.3,
since at that time the company still had storage capacity above the jurisdictional
threshold. See supra Part 111.A.2. Accordingly, assuming that the “change,” when
consummated, “materially affect[ed] the potential for discharge,” Pepperell was
required to submit an amended SPCC Plan under an expedited schedule, pursuant
to 40 C.F.R. §1125.

We find that this broader view of “facility change” will best further the p